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Court of Appeals of the District of Columbia 


No. 5851. 

John J. Hamilton, Appellant, 

i 

vs. 

_ i 

Ethel Goldblatt. 

i 

i 


a Supreme Court of the District of Columbia. 

i 

Law. No. 77858. 

Ethel Goldblatt, Plaintiff, 

I 

vs. 

John J. Hamilton, Defendant. 

United States of America, 

District of Columbia, ss: j 

Be it remembered, That in the Supreme Co|urt of Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abpve-entitled 
cause, to wit: 

i 

i 

i 

1 Declaration . 

i 

Filed March 12, 1930. 

V | 

In the Supreme Court of the District of Columbia. 

i 

Law. No. 77858. j 

| 

Ethel Goldblatt, Plaintiff, 

vs. 

John J. Hamilton, Defendant. 

The plaintiff, Ethel Goldblatt, sues the defendant, John 
J. Hamilton, for that heretofore to wit, on January 23, 

1—5851a I 
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1929, and for some time prior thereto, the said defendant 
owned, maintained and operated in the District of Columbia 
by his agent and chauffeur, in the course of said employ¬ 
ment and on behalf of said defendant a Packard Sedan au¬ 
tomobile in which at the time and place hereinafter set forth 
the said defendant was being conveyed by his said 
chauffeur. 

And whereas at the time aforesaid the plaintiff while her¬ 
self in the exercise of reasonable care under the circum¬ 
stances Avas in the act of boarding a south bound street car 
on Eighteenth Street, Northwest, which had come to a stop 
for the purpose of receiving passengers at a regular car 
stop located in the vicinity of 2008 Eighteenth Street, 
Northwest. 

And whereas at the time and place aforesaid the said de¬ 
fendant was being conveyed in his said automobile, by his 
said agent as aforesaid, in a southwardly direction on 
Eighteenth Street, Northwest in the vicinity of said place 
where said plaintiff was about to board said street car as 
aforesaid. 

2 Whereupon it became and was the duty of said de¬ 

fendant by his agent to exercise reasonable care in 
the operation of said defendant’s automobile so as not to 
cause injury to other persons including said plaintiff using 
said streets and highways. 

Yet the said defendant at the time and place aforesaid, 
by his agent and chauffeur, as aforesaid not regarding his 
duty in the premises but carelessly neglecting the same, 
did propel and operate said defendant’s automobile at a 
fast and reckless rate of speed considering the condition of 
said street and highway at the time aforesaid, and without 
due warning of its approach, and without having said auto¬ 
mobile under reasonable and proper control and negligently 
in violation of paragraph A of Section 3 of Article 3 of cer¬ 
tain traffic regulations then and there in force of law in said 
District, which provided that the driver of a vehicle ap¬ 
proaching a street car which has stopped or is about to stop 
for the purpose of receiving passengers shall bring said 
vehicle to a full stop not closer than 8 feet from the near¬ 
est exit of said street car and shall keep said vehicle stand¬ 
ing until passengers have boarded such car, in that said 
defendant, by his agent as aforesaid, in the operation of 
said automobile negligently failed to bring said vehicle to a 
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full stop not closer than 8 feet from the nearest exit of said 
street car, and in negligently failing to stop, slow down or 
give due warning of the approach of said automobile when 
in the exercise of reasonable care said defendant, by his 
agent as aforesaid, saw or should have seen ^aid plaintiff 
in a position of danger in time to have avoided a collision 
by the exercise of reasonable care, as aforesaid^ 

By reason of said act or acts of negligence of the 

3 defendant, by his agent as aforesaid, said automo¬ 
bile collided with said plaintiff as she \vas about to 

board said street car whereby her left leg was severely and 
deeply lacerated and torn and the flesh and jmuscle torn 
away and other parts of her limbs and body were severely 
and painfully bruised, lacerated, wrenched and otherwise 
injured, and to wit fifty pieces of skin were grafted from 
other portions of her body to cover said wound, she will be 
permanently disfigured and crippled and the j use of said 
limb impaired, her nervous system has befen severely 
shocked and permanently impaired, she has been and will be 
for a long time confined to hospitals and un^er surgical 
treatment for said injuries and she has and will in the 
future incur large expenses for hospital treatment, surgi¬ 
cal and medical attendants and nursing withj consequent 
expense and she lost and will lose much time fiom her em¬ 
ployment with large loss of earnings and her earning power 
has been permanently impaired and she suffered and will 
permanently suffer great physical and mental pain and an¬ 
guish and disability; all to the plaintiff’s daipage in the 
sum of Twenty-five ($25,000) Thousand Dollar^. 

Wherefore plaintiff brings this action and claims dam¬ 
ages of said defendant in the sum of Twenty-five Thousand 
($25,000) Dollars, besides the cost of this suit, j 

ALVIN L. NEWMYER, 

Attorney for \Plaintiff. 

j 

4 Plea . ! 

i 

Filed April 17,1930. j 

* * * * * * * 

I 

i 

Now comes the defendant and for plea to the declaration 
filed in the above-captioned cause, admits that pn the date 
of the grievances alleged he maintained, ownfed and op- 


j 

i 
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erated an automobile as alleged; he denies that at the time 
of the grievances alleged, plaintiff was in the exercise of 
reasonable care under the circumstances and denies that 
the street car referred to had come to a stop at a regular 
car stop as alleged; defendant denies each and every other 
allegation of negligence in said declaration, and denies that 
plaintiff was injured by reason of any negligence on the 
part of defendants, his agents, servants, and employees. For 
further plea to said declaration, defendant avers that at the 
time of the grievances alleged and at the place thereof, 
to wit, the intersection of Eighteenth Street and California 
Street, northwest, the said Eighteenth Street was very 
slippery and icy and defendant’s automobile was fully and 
reasonably equipped with skid chains and proceeding south 
on said Eighteenth Street at a greatly moderated and slow 
rate of speed in a southerly direction along said Eighteenth 
Street; that at the time and place aforesaid, a southbound 
street car some distances ahead of defendant’s automobile 
approached a regular car stop point and plaintiff ran from 
the west curb into the street toward the said street car; 
that thereupon, immediately, the operator of defendant’s 
automobile applied the brakes on said automobile to per¬ 
mit plaintiff to safely pass over the street toward the said 
street car and thereupon plaintiff’s automobile began to 
slide or skid on the icy pavement; that said street car did 
not stop at the regular car stop but proceeded some 
5 distance by, beyond and south of said car stop before 
coming to a complete stop and plaintiff started south 
to overtake said street car in the roadway and pathway of 
defendant’s automobile; that the operator of defendant’s 
automobile immediately upon the same beginning to slide 
and skid on the icy pavement as aforesaid and observing 
plaintiff walking in said street to overtake said street car, 
blew his horn loudly and repeatedly to warn plaintiff; that 
plaintiff gave no heed or attention to said warning, con¬ 
tinued toward said street car; that defendant’s said auto¬ 
mobile continued to slide and skid on the icy pavement, be¬ 
yond and out of control of the operator thereof and turned 
completely around on the said pavement, and defendant is 
advised that while so sliding out of and beyond control of 
the operator thereof, the rear bumper on said car struck and 
collided with plaintiff. Defendant avers that at the time 
the said automobile skidded or slid on the ice, as above 
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I 

alleged, it was proceeding at a very greatly reduced and 
moderate rate of speed, to wit, four miles an hour, the op¬ 
erator thereof was maintaining a careful and proper look¬ 
out for plaintiff and others on the thoroughfare and 
sounded his horn as a warning to plaintiff and others; that 
the said skidding of defendant’s said automobile and re¬ 
sulting collision with plaintiff was purely accidental, the 
result of inclement weather conditions and notjthrough any 
carelessness, negligence or lack of diligence oi| the part of 
defendant, his servant, agent and employee. |For further 
plea to the said declaration, defendant avers th^t at the time 
and place of the grievances alleged and after his said auto¬ 
mobile began to slide and skid on the icy pavement, as here¬ 
inbefore referred to, the operator thereof diligently and 
loudly sounded his horn as a warning to plaintiff of the 
existing danger and avers that plaintiff carelessly, negli¬ 
gently and recklessly failed to heed said horn and 

6 warning, carelessly and negligently failed to look and 
see the meaning of said warning and carelessly and 

negligently failed and neglected to give heed t!o said warn¬ 
ing and remove herself from a position of danger after 
she had an opportunity, by the exercise of reasonable care 
and the sounding of said horn and warning so to do; that 
the alleged injuries, if sustained by plaintiff, were caused 
through no negligence of defendant, but by reason of the 
carelessness and negligence of plaintiff. 

WELCH, DAILY & WELCH, 
By H. M. WELCH, 

Attorneys for Defendant. 

Memorandum. 

j 

April 21, 1932.—Verdict for plaintiff for $10,000.00. 

| 

Supreme Court of the District of Columbia. 

Monday, May 2, 1932. 

Session resumed pursuant to adjournmentj Hon. Chief 
Justice Alfred A. Wheat presiding. 

##**## | * 

Upon consideration of the motion for a new trial filed 
herein the same having been argued apd submitted 

7 it is ordered that said motion be, and the same is 
hereby overruled and judgment on verdict ordered. 


i 


i 



6 


JOHN J. HAMILTON VS. ETHEL GOLDBLATT. 


Wherefore it is considered that plaintiff recover of de¬ 
fendant herein the sum of Ten Thousand Dollars ($10,- 
000.00) with interest thereon until paid, together with costs 
of suit to be taxed by the clerk and have execution thereof. 

To the foregoing judgment the defendant by his attorney 
of record, in open Court, notes an appeal to the Court of 
Appeals of this District; whereupon, an undertaking to 
act as a supersedeas bond is hereby fixed in the sum of 
Eleven Thousand Dollars ($11,000.00); and a further un¬ 
dertaking to act as a cost bond is hereby fixed in the sum 
of One Hundred Dollars ($100.00) with leave to deposit 
Fifty Dollars ($50.00) cash with the clerk in lieu thereof. 

Memoranda. 

May 23, 1932.—Supersedeas undertaking on appeal ap¬ 
proved and filed. 

Mav 25, 1932.—Proposed Bill of Exceptions (2 copies) 
filed." 

Assignment of Errors. 

Filed May 25,1932. 

****** # 

The Defendant assigns as error committed bv the Trial 
Court in this case the following: 

1. Admission of Evidence over the Exception of the 
Defendant. 

2. The Ruling of the Court in Refusing Defend- 
8 ant’s Motion to Direct the Jurv to Return a Verdict 
in favor of the Defendant. 

3. The Refusal of the Court to Grant the Instructions 
Requested by the Defendant, and Failure of the Court to 
Instruct the Jury in Substance as Requested by the 
Defendant. 

4. The Instructions of Law as Given bv the Court to the 

«/ 

Jury. 

5. The Refusal of the Court to Direct a Verdict in Favor 
of the Defendant upon Defendant’s Motion on Specific 
Charges of Negligence. 

6. The Ruling of the Court in Refusing to Direct a Ver¬ 
dict for the Defendant at the Close of Plaintiff’s Case. 

H. M. WELCH, 

WELCH, DAILY & WELCH, 
i Attorneys for Defendant . 



I 
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Service of a copy of the above is acknowledged this 20th 
day of May, 1932. 

A. L. NEWMAER, 
Attorney for Plaintiff. 

Designation of Record. 

i 

Filed May 25, 1932. 


* 


* 


The Clerk of the Supreme Court of the District of Colum¬ 
bia will please prepare record on appeal in this case, and 
the following papers are hereby indicated for inclusion in 
the record: 

1. The Declaration. 

2. The Plea. 

3. Memo.: Verdict of the Jury. 

4. Memo.: Supersedeas bond approved and filed. 

5. The Judgment. 

^ j 

6. Memo.: Cost bond approved and filied. 

9 7. The Assignment of Errors. 

8. The Bill of Exceptions. | 

9. This Designation. 

H. M. WELCH, ! 

WELCH, DAILY & WELCH, 

Attorneys for Defendant. 

Order Extending Time to File Record.. 

Filed Sep. 9, 1932. j 

Court of Appeals of the District of Columbia, April Term, 

1932. | 

No. 2004, Original. Law. 77858. j 

John J. Hamilton, Petitioner, 

vs. i 

Ethel Goldblatt. 

On consideration of the petition for an extension of time 
to and including October 15, 1932, within which to file the 


! 


i 
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transcript of record in the above entitled cause in this 
Court, 

It is by the Court this day ordered that said petition be 
and it is hereby granted, and the time extended as prayed. 

Per Mb. Chief Justice MARTIN, 

September 8, 1932. 

A true copy. Test: 

[seal.] HENRY W. HODGES, 

Clerk, 

By MONCURE BURKE, 

Deputy . 

10 Memorandum . 

October 15, 1932.—Time to settle Bill of Exceptions ex¬ 
tended to and including November 15, 1932. 

Order Further Extending Time to File Record . 

Filed Oct. 15, 1932. 

Court of Appeals of the District of Columbia, October 

Term, 1932. 

No. 2004, Original. Law. 77858. 

John J. Hamilton, Petitioner, 


vs. 

Ethel Goldblatt. 

On consideration of the petition for a further extension 
of time to and including November 15, 1932, within which 
to file the transcript of record in the above entitled cause 
in this Court, 

It is by the Court this day ordered that said petition be 
and it is hereby granted and the time extended as prayed. 

Per Mr. Chief Justice MARTIN, 

October 14, 1932. 

A true copy. Test : 

[seal.] HENRY W. HODGES, 

Clerk Court of Appeals, D. C. 
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j 

j 

11 Order Further Extending Time to • File Record . 

j 

Filed Nov. 17, 1932. 

Court of Appeals of the District of Columbia, October 

Term, 1932. j 

No. 2004, Original. Law. No. 77858. 

j 

John J. Hamilton, Petitioner, 


Ethel Goldblatt. 

On consideration of the petition for a further extension 
of time to and including November 19, 1932, within which 
to file the transcript of record in the above entitled cause in 
this Court, 

It is by the Court this day ordered that sai& petition be 
and it is hereby granted and the time extended as prayed. 

Per Mr. Chief Justice MARTIN, 

November 15, 1932. 

A true copy. Test: 

[seal.] HENRY W. HODGES, 

Clerk Court of Appeals, D. C. 

12 Supreme Court of the District of Coltimbia. 

Friday, November 18, 1932. 

i 

i 

Session resumed pursuant to adjournment] Hon. Chief 
Justice Alfred A. Wheat presiding. 

* # * * * * | * 

i 

i 

. I 

Comes now the parties hereto by their respective at¬ 
torneys of record, and, thereupon, the defendant by his at¬ 
torney submits to the Court his Bill of Exceptions taken at 
the trial of this cause and prays that the same be signed 
and made of record, nunc pro tunc, which is^ hereby, ac¬ 
cordingly done. 

2—5851a 

i 

j 

i 

i 

i 

i 


i 
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13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 12, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 77858 at Law, wherein Ethel 
Goldblatt is Plaintiff and John J. Hamilton is Defendant, 
as the same remains upon the files and of record in said 
Court. 

In testimonv whereof I hereunto subscribe mv name and 
«• * 

affix the seal of said Court, at the City of Washington, in 
said District, this 19th day of November, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

Bv CHAS. B. COFLIN, 

Asst. Clerk. 

14 [Stamp:] Court of Appeals, District of Columbia. 

Filed Nov. 19, 1932. Henry W. Hodges, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 77858. 

Ethel Goldblatt, Plaintiff, 

vs. 

John J. Hamilton, Defendant. 

Bill of Exceptions. 

M. 86, P. 235. 

Be it remembered that this case came on for trial in the 
Supreme Court of the District of Columbia, and that the fol- 
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lowing proceedings were had and evidence introduced and 
heard: j 

Joseph 0. Elbert. 

j 

Witness testified on behalf of the plaintiff, that he is a 
Computing Engineer, employed by the District of Columbia 
government, and he produced a plat or diagram of the 
vicinity of the occurrence of the collision complained of in 
the declaration, which plat was by consent of both parties, 
admitted in evidence and used to supplement hnd explain 
the testimony of various succeeding witnesses.! The map 
showed the actual measurements of Eighteenth! Street be¬ 
tween the west curb and the first rail of the southbound car 
track to be seventeen (17) feet and eight (8) jinches; the 
allev referred to in the testimonv midwav of the! block to be 
fifteen (15) feet wide, the space from the south Curb line of 
the alley to the car stop sign, sixteen (16) febt; the dis¬ 
tance from the center entrance of the Ashley j Apartment 
House north of the alley to the north curb of the alley, to be 
fifty-four (54) feet and from the center entrance of the 
Ashley Apartment House to the car stop sign! eiglitv-five 
(85) feet; the grade of the street is 5.88 feet in each one 
hundred feet southward. 

i 

Robert Copeland. 

Witness testified on behalf of the plaintiff that he 
15 was the Proprietor of an automobile repair shop 
at 2007 Eighteenth Street, northwest; lie identified 
the map or plat above referred to. He testified that he 
was standing in the door of his shop on the ^ast side of 
Eighteenth Street, northwest, looking toward the street 
in a westerly direction; that he heard chains ^kidding on 
an automobile and looked up and saw a Packard auto¬ 
mobile skidding down Eighteenth Street (“down” meaning 
downgrade in a southerly direction); that there was a 
man in the back of the said car and a chauffejir in front; 
that when he first noticed the said automobile it was about 
at the main entrance of the Ashley Apartmejit Building, 
which is on the west side of Eighteenth Street; that he 
saw the automobile turn around and strike the lady as 
she was getting on the street car at the car| stop, right 
below the alley on Eighteenth Street; that the street car 
was at a stop, the doors open for passengers to get on 
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and off; that the lady was facing the street car and about 
to step on the street car at the rear door thereof when 
struck; that he did not hear any horn blown by the chauf¬ 
feur of the automobile from the time that he first saw 
the automobile skidding to the time of the collision; that 
the automobile skidded sidewards and the rear end of the 
automobile struck her. The front of the automobile 'was 
then facing in the opposite direction; it skidded around 
to the left until the rear pinned her against the car. When 
I saw the automobile skidding, its speed was at about 
twenty (20) or twenty-five (25) miles an hour; that as 
the auto approached the alley it did not do a thing; it 
just kept on skidding. The witness further testified that 
at the time in question, there was frozen snow on the 
ground and that it was slippery; that he meant the same 
thing by “frozen snow” as “ice” on the street; that he saw 
an ice truck moving in an easterly direction in the alley 
just south of the Ashley Apartment and that the said ice 
truck came to a stop at the building line of the west side 
before it reached Eighteenth Street and before the Pack¬ 
ard skidded by the alley; that he saw a street car pass 
in a southerly direction just before he saw the de- 
16 fendant’s automobile (Packard); that he did not 
see any other automobile on the street at or about 
that time; that he did not see wiiere the plaintiff came 
from; that he did not see the plaintiff at any time before 
she was hit. 

Question. Didn’t you see any persons getting on the 
street car after the car came to a stop? Answer. No, sir, 
I did not. 

Question. You don’t know whether anybody did get on 
it or not? Answer. No, sir. 

Question. Did you see the plaintiff at any time before 
she was hit, the lady who w T as hit; did you see her? An¬ 
swer. No, sir, I did not. 

Question. Did you see her come out in the street and 
w’alk dow r n the street behind the street car? Answer. No, 
sir, I did not. 

The witness further testified that the street car came 
to a stop with the rear about five or six feet south of the 
car stop sign and that as he watched the defendant’s Pack¬ 
ard automobile slide down the street, it was picking up 
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| 

speed. The witness testified that when he first saw the 
defendant’s car, there was nothing alarming about its 
speed. 

i 

Question. And when you first looked aroufid and saw 
the Packard, there was nothing alarming aboht its speed, 
was there? Answer. No, sir. 

Question. Can you tell us exactly what the woman was 
doing then, when you first saw it; was she walking to¬ 
ward the street car or standing by the street tar, or what 
was she doing? Answer. She was standing right at the 
door as though she was going to step on it. 

Question. Did she have her hands djown by her 
17 side, or what? Answer. I don’t know Whether she 
had or not. 

Question. Was she standing behind the carjor standing 
on the side in front of the doorway? Answer.j In front of 
the doorway. 

Question. Did it look to you as though the Packard was 
stopping or coming to a stop because of the other vehicle 
coming out of the alley? Answer. No, it did not. 

Question. Was it the kind of a situation where you or¬ 
dinarily see one car coming to a point and ^nother car 
coming towards that point and either one of |them would 
have to stop to avoid a collision, or did it lobk that way 
to you? Answer. No, sir, it did not. 

Question. In any event, you saw the Packard slow down. 
That is right? Answer. No, sir, I didn’t see |he Packard 
slow down. I saw it skidding from about tlie main en¬ 
trance of the building. j 

Question. And skidding all the way down!? Answer. 
Yes, sir. 

Question. How far did it go before it turned around? 
Answer. I would say, ten feet—ten or fifteen feet. 

Question. Was it a particularly bad place that morning 
because of the slippery condition of the street? Answer. 
No, not if people are driving carefully enough, driving at 
the right speed, I don’t see why it would be any more 
dangerous. j 

Question. You wouldn’t think it was any morfc dangerous 
than at any other time ? Answer. No, not if thejp have their 
car under control. I have drove in there lots i of times. 


i 

i 
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18 (The last two questions and answers concerned the 
street and driveway immediately in front of and 

entering witness’ garage.) 

Witness testified that he watched the Packard and it slid 

between ten or fifteen feet and then began to turn sidewise 

in the street, continuing the slide until it turned completely 

around and the rear end struck the ladv and the street car. 

* 

Giovanni Deblase. 

Witness testified on behalf of the plaintiff that he was on 
his way into a shoe repair shop on the east side of Eight¬ 
eenth Street, somewhat south of where the collision oc¬ 
curred, and he stopped outside to speak to a party; that he 
heard someone holler; that he ran from the front door of 
the shoe repair shop, across the street to the scene of the 
collision and some persons were picking the plaintiff up 
from the street and carrying her to the sidewalk; that he 
noticed that the street was covered with real frozen snow 
and that he noticed some piece- of meat and blood on the 
right hand side of the automobile; that the street car was 
from five to eight feet below (south) of the street car sign 
and that he did not hear anv horn blow. The witness later 

mt 

testified that both rear wheels of the automobile had chains; 
that he noticed marks of where the automobile stopped; 
that only one chain had made a mark on the street and that 
the marks were along up the street as far as the front of 
the Ashley Apartment, about one hundred twenty-five (125) 
to one hundred fifty (150) feet; that he did not measure it. 
Witness testified that he went and got a piece of rope to 
tie the lady’s leg (to staunch the flow of blood); that before 
he went to the ladv he examined the skid marks and esti- 
mated their distance; that there was ice all over the road¬ 
way that morning, going down the hill. Later the witness 
testified that before he went to look at the woman or get 
the rope to tie her leg, he walked the length of the skid 
marks from the automobile to the point of beginning north 
on Eighteenth Street, but that he did not actually 

19 pace the length of the skid marks, but merely judged 
the distance; that the truck in the alley was at a 

standstill at the building line and was not in motion. 
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Benjamin Kruger. 

Witness testified on behalf of plaintiff that he was in the 
hardware business at 2010 Eighteenth Street,! northwest, 
on the west side of the street, his store adjoining on the 
south side an east and west alley; that the car stop sign 
is in front of witness’ store; between it and the next store 
south; that he was in his store and heard a scream; that he 
went outside and found some men had picked up| the woman 
who had been hit by an automobile; that he saw the auto¬ 
mobile and that the back bumper thereof was |the nearest 
part thereof to the street car; that it was about a foot 
away; that the street car doors were still open!; the street 
car was standing still; that he saw some skid ifiarks of the 
automobile on the street a good distance; that he saw some 
blood laying right by the car and blood marks bn the auto¬ 
mobile bumper and pieces of skin still hanging bn it. 

Rogers E. Ward. 

Witness testified on behalf of the plaintiff that he con¬ 
ducted a barber shop on the west side of Eighteenth Street, 
at Number 2006 18th Street, N. W.; that thp same was 
located about fifty (50) feet south of the car stop sign below 
the east and w r est alley, being the third store below the 
alley; that on the morning in question he wa$ shaving a 
man near the front, large bay window of the shop; that he 
saw a street car moving south, until it came tb a stop; he 
saw a lady approaching the car to get on it |and almost 
simultaneously saw an automobile skidding aroiimd and the 
back of the automobile struck her just as she went to board 
the car; that she was struck by the fender of thd tail end of 
the car; that the automobile was skidding as if it was mov¬ 
ing rather rapidly; that the rear of the street c4r, when the 
accident occurred, was about ten (10) feet soutli of the car 
stop; that when he first saw the lady she was about five 
(5) feet from the street car walking tbward it to 
20 board it; that she was walking south, facing the car; 

that he saw the auto a little later than vfhen he saw 
the woman; that there was no obstruction to pis view of 
the occurrence from his first barber chair by jthe (front) 
window; that he did not hear any horn blow, put that he 
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was not paying any particular attention to what was going 
on before he saw the street car. 

On cross-examination, witness testified that he actually 
saw the automobile come in contact with the lady and pin 
her against the back of the street car; the lady was walking 
from the curb and was about middle wav between the curb 
and the car track and walking south; that he saw her after 
he saw the street car coming to a stop; she was walking 
south following the moving street car; that was before the 
street car had come to a stop; that he did not know how far 
she had walked south on the street because when he first 
noticed her, she was out in the street or walking south. The 
street car at that time was slowing down. All of the street 
car was past the alley when I first saw it and the front of it 
had reached my shop and it went about five feet until it 
came to a stop; that he continued to watch the woman walk 
along behind the street car until it stopped; watched her 
overtake it and continued to watch her until the rear end 
of the automobile struck her; that when he first saw the 
lady walking in the street, he did not see the automobile; 
that when he first saw the auto, the woman was about three 
feet from the street car; that when he first saw the auto¬ 
mobile it was beginning to skid and make an arc. 

Question. And when you first saw the automobile, how 
far was it north of the lady? Answer. North of the lady? 
Well it was beginning to skid. 

Question. Just beginning? You saw it as it began to 
skid? Answer. Yes. 

Question. Are you sure of that? Answer. Yes. 

Question. When it began to skid, when you first 
21 saw it, it was not skidding and as you watched it, it 
began to skid? Answer. That’s the idea. I saw it 
when it began to make an arc. 

The witness then testified that he did not see it begin to 
skid; that it was skidding when he first looked at it; that 
when he saw it, it was making an arc or swing (that is, the 
rear end of the southbound automobile was swinging west- 
wardly, to the right, end toward the curb, in an arc, which 
brought it halfway around a complete circle with the rear 
end pointing south and the front end pointing north). 
That the street was slick, very slick, that morning; that the 
street car slid on the tracks before it came to a stop. 
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Question. Can you tell the Court and Jury whether or 
not as you watched the street ear, it just slid frlong south 
on the tracks? Answer. I beg your pardon. 

Question. Did you see the street car just slicle south on 
the tracks that morning before it came to a stop ? Answer. 
Yes. | 

The witness later testified that the street car did not slide 
on the tracks but came to a stop in the usual manner. 

i 

Question. Now, didn’t I just understand you to tell me 
you saw the street car slide that morning dowp the track? 
Answer. The car did not skid in the sense that I mean it 
was slick on the tracks. It just came to a stop the same 
way it usually does. 

William Thomas Morris. 

i 

Witness testified on behalf of the plaintiff that he was a 
Motorman on the Capital Traction Street Car hereinbefore 
referred to, southbound on Eighteenth Street; that the 
first thing that attracted his attention of the accident was 
when he heard the lady holler. At that time the street car 
was standing still to receive and discharge passengers; that 
there were some people standing about ten (10) feet south 
of the car stop sign and that he had aimed to stop the 
22 rear door just opposite these people, l}ut that he 
skidded past them a little bit, something like fif¬ 
teen (15) to twenty (20) feet south of the stop; sign; that 
his street car was at a complete stop for several seconds 
when he heard the woman scream and that two or three 
people had already boarded the street car atjter it had 
stopped and before the woman screamed; that a^ the street 
car passed the alley, the truck in the alley wasj coming to 
a stop at the building line; that he had not heard any horn 
blown by the automobile which was involved in the collision. 

On cross-examination the witness testified that as his car 
came south on Eighteenth Street, past the alley!just south 
of the Ashley Apartment building, he saw this) lady who 
was struck by the automobile, running along the sidewalk 
and that she waved to him to indicate that she , wanted to 
ride; that when he saw her running it was before she came 
to the alley, (that is, she was north of the alley )\ The wit- 

3—5851a 


18 


JOHN J. HAMILTON VS. ETHEL GOLDBLATT. 


ness testified that the condition of the street was very slip¬ 
pery and bad; that there was a string of ears all along,, 
creeping down the hill; that he did not think any of the cars 
were going over five or six miles an hour; that he did not 
see the lady come out into the street off the sidewalk and he 
did not see the automobile that collided with plaintiff at 
any time before the accident, as that automobile was behind 
him. 

Samuel Mindel. 

The witness testified on behalf of the plaintiff that he 
was a tailor in a shop at 1800 20th Street, northwest; that 
at the time of the collision he was in a lunch room at 2004 
18th Street; that he heard a woman scream and ran out and 
found a lady lying on the sidewalk, bleeding. The street 
car was standing still, the rear door of the street car was 
open and the rear end of the Packard was close to the rear 
door of the street car. That he, the witness Giovanni Deb- 
lase, and the automobile chauffeur tried to give the woman 
first aid; that Beblase remained with the woman 
23 while he, Mindel, went to Kruger’s hardware store 
and got a rope to tie the woman’s leg; that after he 
got the rope, the woman’s leg was tied; that witness, Deb- 
lase, and the chauffeur, placed the woman in defendant’s 
automobile and carried her to Garfield Hospital. The wit¬ 
ness further testified that the flesh was crushed and sliced 
down to the bone and she was bleeding terribly. 

J. O. Warfield, Jr. 

Witness testified on behalf of the plaintiff that he was a 
practicing physician. He testified as to the injuries of the 
plaintiff; that the wound was irregular, was eight (8) or ten 
(10) inches long, and five (5) or six (6) inches wide, and 
that part of the flesh was missing; that an operation was 
performed immediately under a general anaethetic, which 
took about three-quarters of an hour. 

Mrs. Hazel Nevitt. 

Witness testified on behalf of the plaintiff that she was 
an employee of the Hecht Company; that at the time of 
the collision, the plaintiff was also employed at the Hecht 
Company. She testified that the plaintiff’s earnings aver¬ 
age about twenty (20) to twenty-two (22) dollars a week; 
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that she, plaintiff, had not been employed by the Hecht Com¬ 
pany since the time of the accident. Witness was from the 
Hecht Company employment office. The witness further 
testified that plaintiff had been a very good and alert sales¬ 
lady and very active in her movements. 

Vincent 6. Stransky. 

| 

Witness testified on behalf of the plaintiff that he was the 
Conductor of the Capital Traction street car involved in the 
collision in this case; that at the time of the collision the 
street car was standing still; with the doors ppen, and it 
had been standing about a minute; that when he heard the 
plaintiff holler she was about a foot away from the car 
stop; that the rear end of the automobile pinned|her against 
the draw bar of the street car while she had her 
24 arms outstretched about to get on the ! street car; 

that before she was struck he observeed the auto¬ 
mobile quite a way up the hill, coming down yerv slowly; 
that at that time his street car was standing j there; that 
at the time he saw the automobile it was aboqt half way 
down the hill; that he did not know where the automobile 
was when his car came to a stop. 


Question. How far away was the automobile! when your 
car came to a stop? Answer. I don’t know. I guess he 
must have been around the top of the hill. 


That he had not heard any horn blown before the collision; 
that he did not pay any particular attention tjo the auto¬ 
mobile after noticing it the first time. Witness said, When 
I looked up to see my passengers; you see, I waiting 
on three passengers in the car already, and then I heard a 
lady scream back there and looked and saw the; automobile 
right on top of her; that the streets were icy; that the 
street car was standing about forty (40) feet douth of the 
stop sign. He defined forty feet to be about two auto 
lengths. But when he first saw the plaintiff she was com¬ 
ing down the street not quite at the truck, about h foot away 
from it. but right along side the truck; he did nojt see where 
she came from, but when he first saw her she was walking 
south in the street toward the standing street dar and was 
between fifteen (15) and twenty (20) feet nortlj of it; that 
several passengers got on his car between the time that he 
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first saw this lady walking south in the street toward it and 
the time the lady got hit. 

Ethel Goldblatt. 

Plaintiff testified on her own behalf concerning her in¬ 
juries and damages, and that on the morning in question 
she saw the street car coming along and come to a stop 
and then started across the street from the west sidewalk 
to the street car; she did not hear anv horn or other warn- 
mg and had ahold on the iron, one foot on the step, 

25 about to raise her left leg onto the step of the street 
car; that when she was about to get on the street 

car, she felt a terrible impact and felt herself being pinned 
against the back of the street car; that when she first saw 
the street car she was standing by the car stop; that she 
did not remember waving to the motorman; that the street 
car went a little ways, about eight (8) feet, south of the 
stop sign; that she walked south on the sidewalk to where 
the street car stopped and turned and came out in the 
street to the street car; that she did not notice whether 
the street was slick and slippery; that she looked north be¬ 
fore she started from the curb to the street car and saw 
an automobile up on the hill, right at the Ashley Apart¬ 
ments; that the street car door was open and she started 
across. She then testified that she saw an automobile up 
near the Ashley and a few seconds later, just as she was 
about a foot from the street car, she heard someone say, 
“Oh, my God, look at the car speeding”; 

26 Question. And before you got out, before you 
walked out from the curb towards the street car did 

I understand you to say that you didn’t look up the street 
to see whether anything was coming? Answer. Yes, I 
looked up the street. 

Question. You did? Answer. As I stepped off from the 
sidewalk to get to the street car I certainly did. Naturally 
a person does turn to see if there is any machines coming. 
I think everyone does. They just sort of turn. 

Question. Did you look, Mrs. Goldblatt? Did you look 
up the street to see whether any automobile was coming 
down where you would have to cross to get to the street 
car? Answer. Yes. 
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Question. And did you see any car coming? Answer. 
Nothing was in near enough to me. 

Question. Did you see anything coming! jinswer. Oh, 
there was a car up on the hill. 

Question. How far up the hill! Answer. Well, where the 
Ashley Apartments are. 

Question. Was the car north of the Ashley Apartments 
or south of it, or where, when you saw it! | Answer. I 
couldn’t tell you whether it was north or soikth. It was 
right there at the Ashley Apartments. I couldn’t very well 
tell you whether it was north or south. 

Question. Had it come by the apartment wljen you saw 
it! Had it gotten to the alley! Answer. I had no time to 
look. The street car door was open. 

Question. Do you mean to say the street car door was 
open before you even started to cross frpm the curb 
27 to the car! Answer. The street car stopped, and the 
door opened, and I started across. 

Question. And before you started to cross, did you look 
up this way to see whether there were any automobiles 
coming down the street! Answer. I just said 1 did. 

and that before she had time to look, she was pinned to the 
car. She then testified that she was confined in |the Garfield 
and Sibley Hospitals over three months; that $he suffered 
great pain; that daily treatment was given due to the in¬ 
fected condition of the flesh; that surgical treatment and 
grafting of skin under local anaesthetics was ^performed; 
that ultra-violet rays were used in final treatment of the 
injuries; that months after leaving the hospital she could 
not walk without the use of crutches; that she j suffers and 
still uses a cane and can not walk safely without the use of 
a cane without falling; that she has no strength in her 
injured leg and still suffers great pain therefropi; that her 
only means of support for herself and her three children 
was her salary while employed at the Hecht Cojnpany as a 
saleslady and sewing at night; that since the injuries she 

has been unable to stand sufficients well to resume her 

* 

employment and that her nervous condition hjas been so 
impaired that she has been unable to do sewing for others 
or for herself or children. 


i 


i 


i 
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28 Dr. E. A. Alderman, on behalf of plaintiff, covered 
the nature of plaintiff’s injuries and Dr. Alex Horo¬ 
witz, on behalf of plaintiff, covered the nature of plaintiff’s 
injuries, stating that he attended the plaintiff at the hos¬ 
pital on the day of the injury, immediately after the first 
operation; that a flap of the flesh, skin and muscle was torn 
from the upper part of the leg so that it was dying due to 
lack of blood supply; that such flap had to be cut away due 
to gangrene; that he performed a grafting operation, using- 
over fifty (50) pieces of skin; that due to the destruction of 
deep veins and lymphatic vessels, the plaintiff suffered 
swellings of the leg; that due to the destruction of tissue, 
the use of the leg has been permanently impaired. 

Mrs. Ethel Goldblatt; testified concerning certain ex¬ 
penses and damages and further testified that there was 
no safety zone established at the car stop where the acci¬ 
dent happened. 

Thereupon the plaintiff offered in evidence, Traffic Regu¬ 
lation, Article 3, Section 3, Paragraph “A”: 

“The driver of a vehicle, upon approaching any street 
car coming in the same direction, which is stopped or about 
to stop for the purpose of receiving or discharging passen¬ 
gers, and the driver of a vehicle, when approaching any 
street car going in either direction on tracks which are 
located on a side of a highway and not in the center thereof, 
shall bring such vehicle to a full stop not closer than eight 
feet from the nearest exit of such street car, and shall keep 
such vehicle standing until passengers have boarded such 
car or reached the adjacent sidewalk, except that where a 
safety zone has been established, the driver may, with due 
caution for the safety of passengers, drive the vehicle past 
such street car.” 

To which objection was made by defendant on the ground 
that the evidence failed to show an intention to violate the 
regulation, which objection was overruled and exception 
granted. 

Thereupon plaintiff closed her case and the defendant 
moved the Court for a directed verdict, which motion was 
denied and overruled. 
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29 Thereupon, Bernard E. Bowles, witness, testified 
on behalf of the defendant that at the ijime of the 

collision complained of by the plaintiff he was an ice dealer; 
that on the morning in question he was operating his truck 
in an easterly direction along the east and west alley on the 
south side of the Ashley Apartments; that as he approached 
the Eighteenth Street sidewalk, he observed defendant’s 
automobile coming south down the hill and that ! he brought 
his truck to a stop; that the roadway on the hifi on Eight¬ 
eenth Street was covered with ice; that he stopped with the 
front wheels about half way on the sidewalk; that he saw a 
street car standing about sixty feet south of the alley; that 
when he first saw the Packard, defendant’s automobile, it 
was moving between five and eight miles an hoijir; that the 
brakes were on; that he noticed the wheels sliding and paid 
strict attention to it, expecting to see some excitement; that 
as it slid along it gradually turned, the rear end toward the 
west curb, until it had swung all the way around, facing 
north; that when he first observed the woman, she was near 
the step of the street car facing the open door cjf the street 
car about to step onto it and that the impact occurred about 
two seconds later; that as he watched the automobile it 
slowed down from five or eight miles an hour to about three, 
swinging around very slowly. He testified that he did not 
remember whether any horn was blown or not; that when he 
first saw the automobile going at five or eight mi^es an hour, 
it was two-thirds of the way up “the hill” toward Califor¬ 
nia Street; that when he saw the lady at the stifeet car, the 
street car doors were open; that the automobilfe slid along 
the street past the alley about sixty feet; that it was not 
possible that the automobile was going as fasj: as twenty 
(20) miles an hour. The witness admitted that the auto¬ 
mobile might have been going as fast as ten miles an hour 
when he first saw it; that as he watched the j automobile 
sliding there was nothing he knew the driver could have 
done to stop it, as it was on ice. He testified that he knew 
the chauffeur of defendant’s automobile before the accident. 
Thereupon— 

30 Question. Could he have turned around before he 
got to the street car? Answer. I don’t know. 


i 
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Herbert Savage. 

Witness testified on behalf of the defendant that he was 
the driver of the defendant’s automobile at the time of the 
collision; that his usual route down town was other than 
Eighteenth Street, but on the morning in question he chose 
that route because his usual route took him over steeper 
hills and he was fearful of the slippery, icy condition, and 
as he came south on Eighteenth Street that morning, 
previous to the collision, he travelled very slowly, to wit, 
five or eight miles an hour; that as he approached the alley 
he saw Bowles’ truck coming toward the street in an east¬ 
erly direction, and applied his brake when he was twenty- 
five or thirty feet north of the alley, (that is, up toward or 
near the main entrance to the Ashley Apartment building); 
that he applied his brake to stop his own car because he 
did not know whether Bowles’ truck would stop or come 
out over the sidewalk into his path; that when he applied 
his brake, his car began to slide a little on the ice but that 
when he saw the truck stop, he released his brake and 
started to let his car roll past the alley. He did not dis¬ 
engage his gears; that he observed the street car about fifty 
(50) feet south of the alley, and that just as he had taken 
his brakes off or released his brake, to pass the alley, he 
saw the plaintiff and did not see the street car in front of 
him until after he had passed the alley, and that the street 
car was standing still; that she was out in the street, around 
twenty (20) feet to twenty-five (25) feet south of and in 
front of his car; that as soon as he saw her he realized 
that she was trying to get the street car. She was walking 
south in the street, and that he immediately applied his 
brakes; that his car began to skid and slide straight for¬ 
ward ; that after he did begin to slide he began tooting his 
horn and sounded two or three little short blows, about 
twenty feet from plaintiff, but after it slid forward 
31 a ways it began to spin gradually, the rear end going 
toward the west curb; that he kept his foot on the 
brake all the time, but did not take his car out of gear nor 
apply his hand brake; that he had skid chains on the rear 
wheels. The chains were new. His car gradually slid on 
the ice all the way from the alley in an arc over a distance 
of fifty (50) feet until instead of facing south, it was facing 
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almost directly north; that he could not tell what part of 
the car actually struck the woman or what position she was 
in when she was struck, because his car had turned around; 
that after the collision he took the lady to the hospital. 
Thereupon, on cross-examination, the witness testified that 
he later saw that the rear right bumper struck plaintiff; 
that he knew there was a car stop sign south of| the alley; 
that when he first saw the truck he was somewhere around 
twenty (20) to twenty-five (25) feet north of th^ alley; he * 
could not say he was two-thirds of the way towards Cali¬ 
fornia Street; that when he approached the all^y and ap¬ 
plied his brakes, he skidded about half a car length before 
he got his car under control again, and when he passed the 
alley, his car was not skidding and did not skid &gain until 
he tried to apply his brakes when he saw the lady in the 
street; that he was about twenty (20) feet from her when 
he tooted his horn; that his car was in high gear until he 
came almost to a stop for the ice truck at the plley; that 
he does not remember whether he was in higlji gear the 
whole time or not; that he applied the foot brake and did 
not apply his hand brake because it was not necessary. The 
horn button is in the center of the steering wfyeel. That 
when he first saw the woman she was already inj the street, 
going to catch the street car. It is not true thajt the auto¬ 
mobile was skidding from the time it was near the entrance 
of the Ashley Apartment until the collision occurred. 

Defendant testified that the condition of the street was 
very bad, very slippery, and ice with a very light skim of 
snow on top of it. Just before the collision occurred, his 
car was just creeping along very slowly, about four or five 
miles an hour; that vrhen he reached the entrance to the 
Ashley Apartment, north of the east and west alley, 

32 he saw a truck which he thought was going to drive 
out into the street, and evidently his chauffeur saw 
the truck at the same time, because he put on jiis brakes; 
while there was a skid or slide of two or thr^e feet, the 
automobile came almost to a complete stop. The truck 
stopped and the chauffeur released the brakes |on defend¬ 
ant’s car, and started on travelling from almost a stand¬ 
still to no faster than a person would walk; that after his 
automobile crossed the mouth of the alley, the chauffeur 
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began blowing bis horn; that he, defendant, Hamilton, 
thereupon looked ahead and saw the lady walking down the 
middle of the street along side the west rail of the car 
track, to catch up with the street car which had slid a con¬ 
siderable distance past its stopping place; that it was evi¬ 
dent to witness that she had gone out to the stopping place; 
the street car had skidded past her and she had turned and 
followed the street car down the hill to get on it; that his 
car had crossed the alley ten feet when it started in to 
skidding and it skidded straight ahead for a few feet and 
began to slide to the west; that he did not remember how 
many times the chauffeur blew the horn, but he knew he 
blew it several times, and that the woman, plaintiff, paid no 
attention and gave no indication that she heard it; that he, 
Hamilton, watched her as far as he could, first out the front 
window, then as his car slid to the west and turned, he con¬ 
tinued to watch her out of the side window and then turned 
and looked out the back window, but that his car kept on 
sliding until the right rear bumper struck her leg; that the 
rear of his automobile never reached the rear end of the 
street car itself, but struck the woman’s leg, and continued 
to swing on by, until the bumper came in contact with the 
draw bar, protruding from the rear end of the street ear; 
that as the lady was walking south in the street, while the 
chauffeur was blowing his horn, the automobile continued 
to slide for some distance at about the same speed that the 
lady was walking; that the car continued to slide at that 
slow rate of speed, until the rear end was swung 
33 almost all the way around, and then the weight of 
the rear end of the car whipped it south and along 
the arc rapidly, until it struck the woman, and was stopped 
against the protruding draw bar, at the rear end of the 
street car. 

Thereupon, the Defendant removed its motion for a 
directed verdict, which the Court overruled and allowed 
an exception. Thereupon, the Defendant presented the 
following prayers and instructions of law, which the Court 
refused to grant. 

Defendant’s Prayer No . 1. 

The Court instructs the jury, as a matter of law, that 
there is not sufficient evidence upon which to conclude that, 
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as a matter of fact, the defendant’s automobile was oper¬ 
ated at a fast and reckless rate of speed, considering the 
condition of the street and highway at the time <j>f the griev¬ 
ances alleged in the declaration and, therefore, the plain¬ 
tiff has failed in her burden of proof with resjpect to that 
charge, and you are instructed to return a verdict for the 
defendant. 

I 

i 

Defendant’s Prayer No. 2. 

i 

i 

The jury is instructed, as a matter of law, th^t the plain¬ 
tiff has not introduced evidence in this case sufficient to 
support her burden of proof on the charge that! the defend¬ 
ant ’s automobile was operated, at the time of the grievances 
alleged, without due warning of its approach, kor is there 
any evidence upon which the jury might reasonably con¬ 
clude that, even though the defendant failed | to sound a 
warning, that such failure was a proximate ckuse of the 
grievances and injuries complained of in the declaration, 
and, therefore, with respect to that charge of : negligence, 
you are instructed to return a verdict for the defendant. 

I 

Defendant’s Prayer No. 3. 

The Court instructs the jury, as a matter 6f law, that 
in order to find that the defendant’s automobile was oper¬ 
ated in violation of the traffic regulation offered in evidence 
by the plaintiff, the jury must first find that it was the in¬ 
tention of the operator of said vehicle to drive pnd operate 
and manage his ear in a manner contrary; to the pro- 
34 visions of said regulation and that, as p matter of 
fact, the said operator did approach the street car 
within the prescribed limits provided in said | regulation, 
having control of the automobile at that time, 'and that if 
the jury finds, as a matter of fact, from all of the evidence, 
that the operator of said automobile, acting as a reasonable 
and prudent man, took precaution to slacken the speed of 
and stop his said automobile, and that because of condi¬ 
tions beyond his control, his automobile became; unmanage¬ 
able, by reason of skidding and sliding on the slippery, icy 
pavement, and as a result of said sliding and skidding, ap¬ 
proached closer to the standing street car than the distance 
provided for in said regulation, the jury shall find, as a mat- 
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ter of law, that the said traffic regulation was not. violated 
by the operator of said automobile, and the jury shall re¬ 
turn a verdict in favor of the defendant, with respect to that 
charge of negligence. 

Thereupon the Court instructed the jury : 

Charge to the Jury . 

The Court (Mr. Chief Justice Wheat): Gentlemen of 
the jury, certain facts are here undisputed. In the first 
place, it is undisputed that the defendant owned this car. 
Second, it is undisputed that this woman, this plaintiff, was 
injured; and it is also undisputed that at some place, just 
the place it began it is disputed, but at some place on 
Eighteenth Street above where the street car was, the de¬ 
fendant’s car began to skid and eventually turned around 
so that the back end of it struck the woman and pinned her 
between the automobile and the street car and caused this 
injury to her leg. * 

The plaintiff claims that that was all due to the negli¬ 
gence of the defendant, and has set forth specifications of 
negligence. Her claim is that the defendant’s chauffeur 
propelled and operated the car, the automobile, at a fast 
and reckless rate of speed, considering the condition of the 
street and the highway at the time, and without due warn¬ 
ing of its approach, and without having the automo- 
35 bile under reasonable and proper control, and in 
violation of a traffic regulation requiring the auto¬ 
mobile to come to a stop within eight feet of a loading 
station. 

The defendant’s contention, stating it briefly and in the 
language of his plea, is that at the time said automobile 
skidded or slid on the ice it was proceeding at a very greatly 
reduced and moderate rate of speed, to wit, four miles per 
hour; the operator thereof was maintaining a careful and 
proper lookout for the plaintiff and others on the thorough¬ 
fare, and sounded his horn as a warning to the plaintiff and 
others, but the said skidding of the defendant’s automobile 
which resulted in the collision with the plaintiff was not 
due to any negligence on the part of the driver of the 
defendant’s automobile, but was the result of inclement 
weather conditions, and was not due to any carelessness, 
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negligence or lack of diligence on the part of the defendant, 
his servants, agents or employees. 

Now, the burden of establishing the plaintiff’s jcause of 
action is on her. The defendant does not have to prove any¬ 
thing. The plaintiff must establish by a fair preponderance 
of the evidence that this accident was due to negligence on 
the part of the defendant in one of the particular alleged 
in her declaration, and that burden goes to the ^xtent of 
applying to every material fact necessary to mak^ out her 
cause of action. By “burden of proof” is not jmeant a 
superior number of witnesses or a larger time consumed in 
putting the evidence in, or a greater amount of iphysical 
evidence. It means, it is sometimes expressed in this way, 
that if you lay on one side of the scale all the evidence to 
support the plaintiff’s declaration and on the othe? side all 
the evidence to the contrary, there must be something that 
causes the scale to turn in favor of the plaintiff in order to 
sustain this burden of proof. 

To find for the plaintiff, therefore, you must be convinced 
by a fair preponderance of the evidence, or you mjust find, 
rather, from a fair preponderance of the Evidence, 
36 that this accident happened by reason of some neg¬ 
lect by the defendant’s chauffeur in one of those par¬ 
ticulars which I have told you are alleged in the!declara¬ 
tion. 

By negligence is meant carelessness and the particular 
degree of negligence or particular degree of carelessness 
is a neglect—I will put it differently. Negligence is care¬ 
lessness, failure to exercise proper care, and the degree of 
care which the law requires to be exercised is thajt degree 
which is appropriate under all the circumstances of the 
case, and a failure to use such care as a reasonably prudent 
person under these circumstances would have Exercised 
you may find to be negligence. 

The condition of the street is one of the circumstances to 
be taken into consideration. It seems to be conceded that 
the street was slippery, and the degree of care which was 
required of this chauffeur was such degree of care hs a rea¬ 
sonably prudent man would exercise under the j circum¬ 
stances in which that street was at the time. 

In order to find for the plaintiff, too, you must find that 
she herself was free from negligence; that is, that j she was 
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not herself careless in any way which helped to bring about 
the accident. 

Considerable has been said here about the failure to stop 
the car at this loading* station. I am obliged to say to you 
that the mere fact that the car did not stop is not enough 
to warrant an inference of negligence. Ordinarily failure 
to observe a traffic regulation may be considered as some 
evidence of negligence, but it is quite apparent to me that 
that was not true in this case. It was not appropriate to 
the facts and circumstances surrounding here. 

The fact that there was such an ordinance, however, that 
there was a regulation, may be taken into consideration bv 
you in connection with all of the other facts as having a 
bearing upon the degree of care required of the defendant 
as he approached this place where the law required him to 
stop. That is as far, I think, as that ordinance is ap¬ 
plicable, and it also has an application to the question of 
the freedom of the plaintiff from contributory negli- 
37 gence, because you might find that she could rely on 
the fact that any car approaching would stop and 
therefore the degree of care which you might exercise at 
this point might be different from the degree of care which 
she ought to exercise if she was crossing in the middle of 
the block. But the mere fact that the car did not stop, in 
accordance with this evidence, is not in itself in my opinion 
negligence. The simple fact that a horn was not blown, if 
you believe that there was no horn blown, is not of itself 
negligence unless you find that the failure to blow the horn 
in some way contributed to this accident. If it made no 
difference in a practical way whether the horn was blown or 
not, under your view of the facts, you cannot find for the 
plaintiff merely because the horn was not blown. If the 
blowing of the horn or the failure to blow the horn has no 
relation whatever to the accident, you should not base a 
verdict upon it. 

It is your province to decide all of these conflicting ques¬ 
tions of fact. There has been a great deal of conflict here 
in the testimony. It is your sole province to find what 
these facts are, and in finding those facts you are the sole 
judges of the credibility to be attached to the testimony 
given, the credibility of the witnesses and the weight to be 
given to their testimony. 
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Credibility and weight are familiar terms. j Credibility, 
in a way means belief of the ability; that is, whether the 
testimony of the witness seems to you to be tl}at of a wit¬ 
ness who is worthy of being believed. The height to be 
given to it means the degree which it enters ipto the facts 
at all. It may be a trivial circumstance, it may be an im¬ 
portant circumstance. Whether it is trivial ot whether it 
is important, that is the weight to be given to it, j are matters 
for you to consider. 

And in considering those questions there are certain 
familiar principles to be observed. One is the!appearance 
and manner of the witness on the stand. Does the appear¬ 
ance and manner of the witness seem to indicate a fair, 
frank, honest, truthful mind, or the reverse? 

38 Then there is another thing, the probability of the 
story told by the witness. That is a circumstance to 
be weighed. Is the story which he tells a reasonable one, 
or does it seem to vou to be a fantastic storvt I am not 

•/ V 

referring to any particular testimony here, but in general. 
The probability and reasonable character of the story told 
by the witness, that is to be taken into consideration. Then 
the bias of any of the witnesses. Does he shovh a tendency 
to color his story in such a way as to benefit onp side or the 
other or to injure one side or the other? Theb his knowl¬ 
edge of the facts, was he in a position to observe what he 
pretends to have seen? And then there is anpther thing, 
his capacity to tell. Some witnesses are very!fluent. All 
they need to do is to get started and then they will go on 
until somebody stops them. Other witnesses pannot talk. 
They get drowned as soon as they get on the witness stand 
and yet they may know a whole lot about it aJnd be abso¬ 
lutely truthful. 

All of these things are matters to be considered by the 
jury in weighing the testimony of the witnesses. 

Then, of course, his interest in the case is a blatter to be 
considered. There was a time when our l^w excluded 
every witness who had an interest, which of course was a 
violent thing to do. But now that has all givfen way and 
the only vestige left is that if the witness is ah interested 
witness, that is for the jury. 

Now, gentlemen, take this case and weigh the testimony 
carefully. Do not reject the testimony of the witness 
merely because in some particular you think he may be in 
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error. A dozen people who are called on today to testify 
to something they saw two years ago would probably tell a 
dozen stories differing in some particulars. Some of them 
might testify to things that were wrong, and some of things 
that were right, and vet each one of them might be trying 
his best in an honest way to tell just what the truth was as 
he saw it. 

39 Now, take this testimony and try to find out what 
the true facts are here and render vour verdict 
accordingly. Do not reject any testimony for any little 
trivial thing. Reject it only if you are convinced that the 
witness is deliberately and wilfully lying to you, deliber¬ 
ately intending to deceive vou. 

If you decide the issue of negligence and contributory 
negligence in favor of the plaintiff, then you come to the 
question of damages, and the plaintiff is entitled to compen¬ 
sation for the damage approximately caused by the injury, 
including the expenses to which she has been put by reason 
of the injury, the moneys spent or obligations incurred in 
an effort to regain her health, and pain and suffering, not 
only incurred in the past but such pain and suffering and 
such loss and damage as with reasonable certainty can be 
said from the evidence she will suffer in the future. You 
are not to give anything in the way of sympathy. Every¬ 
body of course, feels sorry for this woman. Each one of 
us has got a right to give of our own money as freely as we 
wish to people we are sorry for, but we have got no right 
to give other people’s money away for that purpose. Com¬ 
pensation is what she is entitled to, if entitled at all. 

Neither are you to give anything because of any bad 
feeling to punish the defendant or teach him not to do any¬ 
thing of that kind again. That is entirely foreign to all 
sense of right and justice under the law. 

To read you from the plaintiff’s prayer which to my 
mind is a correct statement: 

4 4 If you find in favor of the plaintiff you should award 
her such sum as will fairly compensate her for the physical 
injuries sustained as shown by the evidence, her pain and 
suffering, nervous shock, loss of earnings, directly result¬ 
ing therefrom, and reasonable expenses for medical, surgi¬ 
cal and hospital treatment, and if you find that any such 
injuries are permanent or are reasonably likely to continue 
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in the future, you should award such additional sum 
40 as will fairly compensate plaintiff for her future dis¬ 
ability, pain and suffering, medical expenses, if any, 
and loss of earnings.” 


Anything further that you would like? 

Mr. Welch: I know that it is difficult to instruct on a 
question of traffic regulation. Your Honor did without 
having a written instruction, but I would like to suggest 
that your Honor supplement that instruction cjn that score 
in connection with the contributory negligence question of 
the plaintiff, and instruct the jury as follows :| That if the 
plaintiff came directly out from the curb to the street car, 
they might find that she had a right to rely upbn the traffic 
regulation in connection as they were suggested to believe 
that a car approaching would stop, but if she came out from 
above and walked down the street, then she certainly could 
not claim any privilege, relying upon the traffiq regulation. 

The Court: Well, I do not think I will charge it any 
differently from what I have. I think I have made it plain. 

Mr. Welch: May I have an exception, your Honor? 

The Court: Yes. | 

Mr. Welch: On the fact that I think it should! be amended 
as I have suggested? 

The Court: Yes. I 

Mr. Welch: May I ask your Honor to correct the state¬ 
ment that the jury should only reject the testimony of a 
witness if they think the witness has deliberately been falsi¬ 
fying, and supplement it by telling the jury thjat they may 
reject the testimony of a witness if they believe that the 
witness is mistaken, even though they do not think the wit¬ 
ness is falsifying? 

The Court: Oh, yes. If I did not make that Iplain, I will 
say that of course you may reject any testimony of any wit¬ 
ness which you do not think is true. If I ma^e a mistake 
on that I am sorry. You are the sole judges of whether the 
testimony is true or is not true, and if a witness has testi¬ 
fied to anything that is not true, why, Reject it, of 
41 course. 

I am not saying not to take the entire testimony of 
the witness. You know sometimes when a man lies to us 
about something, you say “I would not belief e anything 
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that man has said”. Do not do that in the case of any wit¬ 
ness, unless you think that the lying or misstatement is 
deliberate and with an intent to deceive you about some 
material fact in the case. 

Is that plain enough! 

Mr. Welch: Yes, sir. 

The Court: All right. You may retire now. 

ALFRED A. WHEAT. 
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